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IN THE

Hintrict Court nf the United Stuten

ForR THE SOUTHERN DISTRICT OF NEW YORK

UNITED STATES OF AMERICA,
Plaintiff,
v.

THE INTERNATIONAL NICKEL COMPANY OF | (ivil No.
CaNADA, LiMITED, THE INTERNATIONAL 36-31
NickeL CompANY, INcC., RoBerr C.

STANLEY, JOHN F. THOMPSON, and PAUL
D. MERICA,
o Defendants.

COMPLAINT

To the Honorable the Judges of the
District Court of the United States
for the Southern District of New York:

The United States of America, Plaintiff, by its attorneys,
acting under the direction of the Attorney General of the
United States, brings this action against the defeandants and
complains and alleges as follows:

JURISDICTION AND VENUE

1. This complaint is filed and this action is instituted
against the defendants under Section 4 of the Act of Congress
of July 2, 1890, c. 647, 26 Stat. 209, as amended, entitled
“An Act to protect trade and commerce against unlawful
restraints and monopolies”, commonly known as the Sher-
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man Act, in order to prevent and restrain continuing viola-
tions by defendants, as hereinafter alleged, of Sections 1 and
2 of the Sherman Act.

2. Each of the corporate defendants has an office at 67
Wall 8t., Borough of Manhattan, City, County and State of
New York. Each of said corporate defendants transacts
business and is found within the Southern District of New
York.

I
DEFENDANTS

Corporate Defendants

3. The International Nickel Company of Canada,
Limited (hereinafter referred to as “Inco, Ltd.”) a corpora-
tion organized and existing under the laws of the Dominion
of Canada, with executive offices and principal place of
business at 67 Wall St., New York, New York, is made a
defendant herein. Inco, Ltd.’s principal executive officers,
including the Chairman and President, the Executive Vice-
President (and ome other Vice-President,) the Treasurer,
the Secretary and the Comptroller, maintain their offices
and a permanent organization at 67 Wall Street, Borough of
Manhattan, New York City, and are at that location actively
and continuously engaged in transacting the business of
Inco, Ltd. The Board of Directors and Executive Committee
of Inco, Ltd. hold frequent meetings at said address, and
the main files and accounts of Inco, Ltd. are there maintained
~ and kept.

4. The International Nickel Company, Inc. (herein-
after referred to as “Inco, Delaware”), a corporation or-
ganized and existing under the laws of the State of Delaware,
with offices and principal place of business at 67 Wall St.,
New York, New York, is made a defendant herein. From
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1928 to 1936, the entire capital stock of Inco, Delaware was
held by Inco, Ltd. In or about 1936, Inco, Ltd. transferred
all of said capital stock of Inco, Delaware to Anglo-Canadian
Mining and Refining Company, a Canadian corporation and
wholly-owned subsidiary of Inco, Ltd.

Individual Defendants

5. Robert C. Stanley, a resident of Staten Island, New
York, is made a defendant herein. From 1918 to 1921 he was
Vice-President and a director, and from 1922 to 1928 Presi-
lent and a director, of The International Nickel Co., the
predecessor of defendant Inco, Ltd. From 1928 to 1937 he
was President and a director, and since 1937 he has been
and now is President and Chairman of the Board of Direc-
tors, of defendant Inco, Ltd. Since 1928 he also has been
and now is President and a director of defendant Inco,
Delaware.

6. John F. Thompson, a resident of New Canaan,
Connecticut, is made a defendant herein. From 1931 to 1937
he was Vice-President and a director, and since 1937 he has
been and now is Executive Vice-President, of defendant Inco,
Ltd. In 1928 he was Secretary, Treasurer and a director,
from 1930 to 1935 he was Vice-President and a director, and
since 1935 he has been and now is Executive Vice-President
and a director, of Inco, Delaware.

7. Paul D. Merica, a resident of Millwood, New York,
is made a defendant herein. Since 1934 he has been and now
is a director, and since 1937 he has been and now is Vice-
‘President, of Inco, Ltd. - Since 1932 he has been and now is
a director, and since 1936 he has been and now is Vice-
President, of Inco, Delaware.

8. Each of the individual defendants has participated
and now participates in the direction and management of
the defendant corporations employing him or of which he is
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an officer or director, and particularly in those corporate
affairs, pohc1es and acts described in this complaint. Each
of the individual defendants has authorized, ordered, or done
some or all of the acts done by his corporation consututmg
the offenses hereinafter complained of.

m
DEFINITION OF TERMS

9. “Commercial nickel”, as used herein, shall mean: (a)
unwrought metallic nickel in the usual commercial forms
including, but without limitation to, shot, ingots, cathodes,

bricks, cubes, and powder; and (b) nickel contained i in nickel
oxide.

10. “Nickel products”, as used herein, shall mean: (a)
rolled metallic nickel in the usual commercial forms includ-
ing, but without limitation to, sheets, strips, bars and rods;
and (b) alloys of nickel, the nickel content of which is above
sixty (60) per centum.

11. “Nickel-bearing materials”, as used herein, shall
mean nickel ores, concentrates, mattes and speisses.

v
TRADE AND COMMERCE

A, The Commodities

12. Nickel is a grayish-white elemental metal which is
used commercially both in its pure state and in combination
with other metals. It is one of the most important non-fer-
rous metals and is characterized by excellent durability and
corrosion resistance. When alloyed with other metals such
as.copper, iron and steel, it contributes qualities of high
strength, toughness and resistance to corrosion.

13. Nickel does not occur in nature as a pure metal but
is found in combination with other elements in mineral
formations of various types. The ores that are worked pri-
marily as sources of nickel fall generally into four classes
namely: (a) sulphides, represented especially by the ores of
the Sudbury region of Canada in which the nickel is found
in combination with a high percentage of copper and some
precious metals; (b) silicates or oxidized ores, found prin-

cipally in New Caledonia; (¢) arsenical ores, which are found

in Canada and elsewhere; and (d) nickeliferous iron ores,
such as those of Cuba.

14. Although the-character of the nickel-bearing mineral
deposits varies widely according to the location of the re-
spective deposits, there are three basic steps in the produe-
tion of refined nickel for commercial use. These are (a) min-
ing, (b) smelting and (c) refining. After the ore has been
mined and concentrated, it is smelted in blast or reverbora-
tory furnaces to produce a “matte’” containing a high per-
centage of nickel together with other elements. The matte
g0 produced is then refined to produce metallic nickel, the
method of refining varying with the nature of the basic ores
and matte.

15. Nickel products are produced by rolling metallic
nickel into various forms, such as sheets, bars, rods and
strips, suitable for industrial consumption and fabrication,
or by combining metallic nickel with other elements to form
high-nickel alloys. Some high-nickel alloys are also refined
and produced directly from nickel-copper matte smelted from
Canadian ores, a notable example of this latter type of nickel
product being the nickel-copper alloy commonly ecalled
“monel metal” which is produced by subsidiaries of Inco,
Ltd.

16.  'While deposits of nickel bearing minerals have been
found in a number of countries, for many years the ores of
Canada and New Caledonia have furnished most of the
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world’s supply of nickel. In or about 1900, approximately -

two-thirds of the world’s supply of nickel and. nickel-bearing
materials were of New Caledonian origin and about one-third

was of Canadian origin. Since that time, however, the rela-

tive positions of these two sources of supply have changed
materially. World production of nickel in 1939 was approxi-
mately 134,000 short tons and in 1943 approximately 172,000
short tons. Of this production, Canada furnished approxi-
mately 118,053 short tons in 1939 and approximately 143,882
short tons in 1943. Production from New Caledonian nickel-

bearing materials in the same years was approximately 11,700

short tons and 5,800 short tons respectively.

17. The United States is the world’s largest consumer of

commercial nickel and nickel products and the world’s larg-
- est manufacturer of industrial products containing nickel. -
Production of nickel in this country, however, has been rela- -

tively insignificant. Small amounts of nickel in the form of
nickel salts have been recovered here as by-products in the
electrolytic refining of copper and some secondary nickel has
been recovered from scrap. The amounts so recovered have
been of negligible volume as compared to consumption of
nickel in various forms with the results that the United States
imports almost all of its requirements of nickel and nickel-

bearing materials and has been and is dependent upon foreign
sources of supply.

B. Uses

18. Nickel is the metal most extensively used for alloying

steels. Commercial nickel, nickel produets and various alloys

containing nickel are utilized in many industrial fields and
have widely diversified applications in building materials;
automotive, aircraft and railway equipment; heavy machin-
ery; farm implements; machine tools; gun forgings; armor
and deck plates; marine and chemical equipment; restaurant
and kitchen fixtures; electrical resistance materials; stain-
less steel; and coinage.
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19. Among the major industrial purchasers of com-
mercial nickel and nickel products are steel mills, steel
foundries, iron foundries, brass and copper mills, brass and
bronze foundries, aluminum foundries, alloy manufacturers,
electroplaters’ supply houses, storage battery manufacturers
and the chemical industries.

C. Defendants’ Place in the Industry
20. Inco, Ltd. is the largest producer of nickel in the

- 'world and, together with its wholly-owned subsidiaries, con-

trols and completely dominates the foreign and interstate
commerce of the United States in commercial nickel, nickel
products and nickel-bearing materials. The combined assets
of Inco, Ltd. and its wholly-owned Subsidiaries exceed two
hundred and ninety million dollars ($290,000,000.). For
many years, Inco, Ltd. and its wholly-owned subsidiaries
have produced, shipped and sold more than ninety (90) per
centum of the commercial nickel, nickel products and nickel-
bearing materials consumed in the United States and have
also produced, shipped and sold a major part of the com-
mercial nickel, nickel products and nickel-bearing materials
consumed in other markets of the world.

21. Directly or through its subsidiaries, Inco, Ltd. has
acquired and now owns the principal known deposits of
nickel-bearing materials in Canada and has smelters and
refineries in Canada. Inco, Delaware has a foundry at
Bayonne, New Jersey and a rolling mill and refinery at
Huntington, West Virgiaia. The Mond Nickel Company,
Ltd., a wholly owned subsidiary of Inco, Ltd., has a nickel
refinery at Clydach, Wales and a refinery for by-product
precious metals at Acton, England. ' ;

. 22. Nickel-Bearing materials produced by Inco, Ltd. in
Canada and commercial nickel produced by Inco, Ltd. and
its wholly-owned subsidiary The Mond Nickel Company,
Ltd., in Canada and England respectively, are shipped and
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sold in foreign and interstate commerce into and in the
United States. Inco, Delaware sells and ships in trade and
commerce among the states of the United States commercial
nickel received from Inco, Ltd. and The Mond Nickel Com-
pany, Ltd. and nickel produects produced by Inco, Delaware
at Huntington, West Virginia.

v
OFFENSES CHARGED

23. For many years up to and including the date of the
filing of this complaint, the defendant corporations and their
predecessors and the individual defendants continuously
have been engaged in a combination and conspiracy to re-
strain and monopolize the trade and commerce among the

several states of the United States and with foreign nations .
in commercial nickel, nickel products and nickel-bearing

materials, and have attempted to monopolize and have
monopolized said trade and commerce, all in violation of
Sections 1 and 2 of the Act of Congress of July 2, 1890,
c. 647, 26 Stat. 209, as amended, entitled “An Act; to protect
trade and commerce against unlawful restraints and mo-
nopolies,” commonly known as the Sherman Act. Defend-
ants are continuing and threaten to and will continue said
oiffenses unless the relief hereinafter prayed for in this com-
plaint is granted. The aforesaid combination and conspiracy,

attempt to monopolize and monopolization, and the acts, ac-

quisitions, contracts, agreements and understandings which
formed a part of and were used in effectuation thereof, will
be hereinafter more fully set forth and deseribed.

A. Background and Development of Inco, Ltd.

24. At or about the beginning of the Twentieth Century,
the interstate and foreign commerce of the United States in
nickel and nickel-bearing materials was participated in by
Canadian Copper Company, Orford Copper Company, and
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American Nickel Works. Canadian Copper Company, a cor-
poration organized in 1886 under the laws of the State of
Ohio, was engaged in mining and smelting nickel bearing
ores in Canada and, pending the development of com-
mercially satisfactory refining processes, had entered: into
contractual arrangements for the sale of nickel-bearing
materials to Orford Copper Company. Canadian Copper
Company also refined some nickel and sold it to manufac-
turers in the United States. Orford Copper Company, a cor-

" poration organized in 1887 under the laws of the State of

New Jersey, was engaged in refining nickel at its refinery
located at Constable Hook near Bayonne, New Jersey, from

- nickel-bearing materials supplied by Canadian Copper Com-

pany and also from nickel-bearing materials of New Cale-
donian origin. American Nickel Works, a corporation
organized under the laws of the State of Pennsylvania in
1902, was the successor to and acquired the assets of Joseph
Wharton & Company which had facilities for smelting and
refining nickel at Camden, New Jersey, and had a financial
interest in nickel-bearing lands in Canada. Earlier, this
company had engaged in smelting and refining nickel from
ores mined at Lancaster Gap, Pennsylvania, but in or about
1893 mining operations at Lancaster Gap had been sus-
pended.

25. On or about March 30, 1902, International Nickel
Company, a holding company and corporate predecessor of
Inco, Ltd., was organized under the laws of the State of
New J. ersey for the purpose, among others, of restraining and
monopolizing the trade and commerce of the United States
in commercial nickel and nickel-bearing materials by acquir-
ing control of companies engaged in mining, smelting and
refining of nickel-bearing materials and selling commercial

. niekel, and by acquiring and owning mineral lands and

operating mines, smelters and refineries. The authorized
capital of the new corporation was thirty-six million dollars
($36,000,000). Of this authorized capital, stocks and bonds
with a face value of approximately twenty-seven million
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seven hundred thousand dollars ($27,700,000.) were issued as
the consideration for the acquisitions hereinbelow set forth
in paragraph 26.

26. Following its organization, International Nickel
Company acquired 99.6% of the capital stock of Canadian
Copper Company, 100% of the capital stock of Orford Cop-
per Company, and 100% of the capital stock of American
Nickel Works. It also acquired 99% of the capital stock
of The Vermillion Mining Company, a corporation possessing
nickel-bearing lands in Canada; 98.7% of the capital stock
of Anglo-American Iron Company, a corporation engaged in
mining in Canada; and controlling interests in two foreign
corporations owning nickel-bearing lands in New Caledonia.
All the remaining capital stock of Canadian Copper Com-
pany, Vermillion Mining Company, Anglo-American Iron
Company, and the two foreign companies owning nickel-
bearing lands in New Caledonia was ultimately acquired by
International Nickel Company. The combined assets of the
companies so acquired by International Nickel Company
were approximately thirty million dollars ($30,000,000.).

27. The foregoing acquisitions of nickel mining, smelt-
ing and refining companies by International Nickel Company
had the effect, as intended by International Nickel Company,
of combining under one management all the principal com-
panies then engaged in the foreign and interstate trade and
commerce of the United States in nickel-bearing materials
and commercial nickel.

28. By a series of intercorporate transactions during the
period from 1902 to 1928, the assets of the respective corpo-
rations, control of which had been acquired by International
Nickel Company as above described in paragraph 26, were
amalgamated and transferred to The International Nickel
Company, corporate successor of International Nickel Com-
pany, and to Inco, Ltd. which was organized in 1916 as a
wholly-owned subsidiary of The International Nickel Com-

pany. Thus, by 1928 the corporate existence of American

. Nickel Works, Orford Copper Company, Canadian Copper

Company, Vermillion Mining Compary and Anglo-Ameri¢an
Iron Company had been terminated and all assets and opera-
tions of these companies in Canada and the United States
had been concentrated in Inco, Ltd. and The International
Nickel Company respectively.

B. The Acquisition of The Mond Nickel Company, Ltd. and
' Organization of Inco, Delaware <

29. In or about 1922, The Mond Nickel Company, Ltd.
(hereinafter referred to as “Mond”), an English corporation,
purchased a plant at Hyde, Pennsylvania and organized
American Nickel Company, later known as American Mond
Nickel Company, under the laws of the State of Pennsyl-
vania. The company so formed engaged in the production
of ‘nickel products and acted as agent for Mond in the sale
and distribution, in the United States, of nickel products and
of commercial nickel shipped in foreign commerce from
England to the United States.

30. In or about 1928, more than eighty (80) per centum
of all nickel in the form of commercial nickel and nickel
products shipped and sold in the United States was sold by
The International Nickel Company, between ten (10) per
centum and fifteen (15) per centum by American Mond
Nickel Company, a wholly-owned subsidiary of Mond, and
approximately five (5) per centum by United States Nickel
Company, a subsidiary of the French company Hauts Four-
neaux de Noumea. -

31. In or about 1928 The International Nickel Company
and its directors and officers, including the individual de-
fendant Robert C. Stanley, together with Inco, Ltd., entered
into negotiations with officials of Mond for the purpose of
acquiring control of the nickel producing and selling faecili-
ties of Mond and its subsidiaries in the United States,
Canada-and in foreign countries. :
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32. During the course of such negotiations, and as a part
of and in furtherance of the program to acquire control of
Mond and its subsidiaries, a plan of reorganization was
adopted by The International Nickel Company and defendant

Inco, Ltd. whereby stockholders of The International Nickel

Company exchanged their stock for shares in Inco, Ltd. and
became stockholders of the latter. The name of The Inter-
national Nickel Company was changed to Nickel Holdings
Corporation and its corporate existence subsequently termi-
‘nated upon the completion of the exchange of stock.

33. The above-mentioned exchange of stock was accom-
plished with the intent and effect of transferring control of
all facilities, properties and subsidiaries of The International
Nickel Company to Inco, Ltd. and of enabling the latter as a
foreign corporation to acquire control over the nickel pro-
ducing and selling facilities of Mond and its subsidiaries in
the United States and elsewhere.

34. As a further part of the aforesaid plan of reorganiza-
tion, in or about October 1928, defendant Inco, Delaware was
incorporated under laws of the State of Delaware, as a
wholly-owned subsidiary of Inco, Ltd., for the purpose of
condueting all operations formerly conducted by The Inter-
national Nickel Company in the United States. The plant for
the production of nickel products at Huntington, West Vir-
ginia and the plant at Bayonne, New Jersey were trans-
ferred to Inco, Delaware together with all stock of certain
subsidiary companies formerly controlled by The Interna-
tional Nickel Company. Inco, Delaware thereafter sold and
fabricated commercial nickel and nickel products within the
United States on behalf of Inco, Ltd., and participated in
carrying out the combination and conspiracy, attempt to
monopolize and monopolization herein alleged.

35. On or about January 1, 1929 defendants Inco, Ltd.
and Inco, Delaware entered into an agreement for the sale

‘Canada and in the United States.
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by Inco, Ltd. to Inco, Delaware of commercial nickel and

nickel-bearing materials and for the sale by Inco, Delaware
to Inco, Ltd. of nickel products. By the terms of said agree-
ment Inco, Ltd. agreed not to sell commercial nickel or nickel-
bearing materials to any manufacturer, middleman or cus-
tomer in the United States except to or through Inco, Dela-
ware. Inco, Delaware in turn agreed not to sell nickel prod-
ucts to any manufacturer, middleman or customer in Canada
other than Inco, Ltd. The latter obligation on the part of
Inco, Delaware was subsequently removed by amendment to
this agreement in or about 1931, but the restriction upon sales
by Inco, Ltd. has continued and is still in effect.

36. The corporate reorganization above described in para-
graphs 32 and 34 having been effectuated, on December 20,
1928 an agreement was entered into between defendants Inco,
Ltd. and the holders of shares in Mond providing for the
acquisition of the stock of the latter company by Inco, Ltd.
in return for stock of Inco, Ltd. This agreement was con-
summated in 1929 and Inco, Ltd. thereby acquired control of
all assets and subsidiaries of Mond, including mines and
smelters in Canada, refineries in Great Britain and American
Mond Nickel Company in the United States, the stock of the
latter company being transferred to Inco, Ltd. by Mond on
or about April 30, 1929. o

37. Onm or about June 30, 1929, an agreement was entered
into between Inco, Ltd. and Mond, of which Inco, Ltd. had
become the sole director and manager, for the transfer to
Inco, Ltd. of all Mond’s assets located in the continent of
America in return for a cash consideration. Inco, Ltd. there-
by acquired complete possession of all nickel mining, smelt-
ing and refining facilities together with all facilities for the
processing, production and sale of commercial nickel and
nickel products formerly owned and operated by Mond in

-
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38. Onm or about October 1, 1929, Inco, Ltd. transferred

the capital stock of American Mond Nickel Company to Inco, -

Delaware. Thereafter, all activities of American Mond
Nickel Company were terminated and its plant at Hyde,
Pennsylvania was dismantled.

39. As a result of the acts and things hereinabove de-
seribed in paragraphs 25 through 38, defendants Inco, Ltd.
and Inco, Delaware restrained and monopolized the inter-
state and foreign commerce of the United States in com-
mercial nickel, nickel products and nickel-bearing materials.

Competition in the importation of commercial nickel, nickel

products and nickel-bearing materials into the United States
and in their production, distribution and sale in the United
States was eliminated, and defendants Inco, Ltd. and Inco,
Delaware became the suppliers of more than ninety (90) per.
centum of the requirements of the United States for these
commodities.

C. International Agreements to Eliminate Foreign Competition

40. Inco, Ltd., its officers, directors, agents, affiliates and
wholly-owned subsidiaries, including the individual defend-
ants and defendant Inco, Delaware, from 1928 to the present

time have adopted a policy and have utilized various devices

with reference to foreign competition designed to curtail and

suppress, and having the effect of curtailing and suppressing,

shipments of commercial nickel, nickel products and nickel-
bearing materials from foreign countries to the United States,
and have thereby protected, strengthened and maintained the
aforesaid combination and conspiracy, attempt to monopolize
and monopolization by Inco, Ltd. and its subsidiaries. Inco,
Ltd., its officers, directors, agents, affiliates and wholly-owned
subsidiaries, have from time to time entered into agreements
and understandmos with nickel producing companies of
foreign countries to limit world production, fix prices, and
allocate and restrict sales in world markets, with the intent
and effect, among other things, of suppressing competition in
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the importation of commercial nickel, nickel products and
nickel-bearing materials into the United States, and in the
distribution and sale of these commodities in the United
States. Said agreements and understandings by Inco, Ltd.,
its officers, directors, agents, affiliates and wholly-owned sub-
sidiaries will hereinbelow be described in greater detail.

41. By 1931, Inco, Ltd, together with its wholly-owned
subsidiaries had become the dominant producer, distributor
and seller of commercial nickel, nickel products and nickel-
ﬁearing materials in the world and supplied a major portion
of the world’s requirei:nents of nickel in various forms. A
large part of the remaining world supply of nickel was at this
time produced by two French Companies namely: Societe
Anonyme Le Nickel (hereinafter referred to as “Le Nickel”)
and Societe Anonyme Caledonia Charbonnagos Minerais et
Metaux de la Nouvelle Caledonie (hereinafter referred to as
“Caledonia”).

42, In or about the year 1931, Le Nickel and Caledonia
caused to be organized under French law a new corporation
called Caledonickel to acquire from them respectively full
beneficial use of all their nickel producing properties for a
period of 25 years beginning July 1, 1931. The corporate
existence of both Caledonia and Le Nickel continued, each
holding a 50% stock interest in Caledonickel. On or about
July 1, 1931, Caledonickel took over all the assets and busi-
ness of Caledonia and Le Nickel and thereafter conducted all
operations theretofore conducted by said two corporations.

43. On or about October 23, 1931, Inco, Ltd. and its
wholly-owned subsidiary Mond came to an understanding
with Le Nickel, Caledonia and Caledonickel for the elimina-
tion of competition in the distribution and sale of commer-
cial nickel, nickel products and nickel-bearing materials in

. all of the markets of the world. By this understanding Inco,

Ltd. and its subsidiaries and affiliates were allocated the
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United States and Canada (including Newfoundland) as
their exclusive territory, and the remaining markets of the

world were to be shared on the basis of agreed quotas and

prices.

44. The above understanding was carried out by various
contracts, arrangements and understandings including (a)
the “Main Agreement” of October 23, 1931, which fixed
quotas and established the procedure for price agreement
between the parties, and (b) the “Agreement re (i) Disposal
.of Interest in Properties, (ii) Sales in North America” which
embodied the allocation of the United States and Canada
(including Newfoundland) to Inco, Ltd. and its subsidiaries
a8 exclusive territory. These two contracts will be more fully
described in Paragraphs 45 through 47.

45. The Main Agreement, entered into by and between
Caledonickel, Inco, Ltd. and Mond, provided for the fixing
of prices and quotas for sales by the respective parties of
commercial nickel, nickel products and nickel-bearing
materials in all countries of the world except Canada (in-
cluding Newfoundland) and the United States and its terri-
tories and dependencies. Quotas were based on nickel con-
‘tent of materials and products (with the exception of nickel
salts and monel metal) sold or delivered within the contract
territory and were specified as follows:

Up to 5,000 tons—all Caledonickel

5,000 to 15,000 tons—Inco, Ltd. and Mond in equal parts

Above 15,000 tons—15% to Caledonickel, 85% to Inco,
Ltd. and Mond in equal proportions

It was provided that all the parties would sell their products
at uniform prices to be agreed upon from time to time, sub-
ject to such variations as might be agreed upon in respect
of particular countries. Prices were to be set by unanimous
-agreement between the parties or, in the event of disagree-
- ment, by any two of the parties. By the latter provision,
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Inco, Ltd. and Mond were empowered to control the price
structure provided for by the contract. The term of the
contract was from January 1, 1932 until December 13, 1943.

46. The Main Agreement was entered into by Inco, Ltd.
and Mond in reliance upon the provisions and warranties of
a second agreement coterminous with the Main Agreement
and entitled “Agreement re (i) Disposal of Interest in Prop-
erties, (ii) Sales in North America.” This agreement, de-
signed to suppress possible competition from other com-
panies and to prevent importation and sale of commercial
nickel, nickel products and nickel-bearing materials into and
in the United States, was executed between Inco, Ltd., Mond,
Le Nickel, Caledonia and Caledonickel simultaneously with
the Main Agreement and contained the following provisions:

(a) That if at any time during the life of the “Main
Agreement,” any nickel mines, plant equipment or other
properties and assets used or useful in connection with
the mining, production or manufacture of nickel, nickel
products or nickel-bearing materials should be sold,
leased or otherwise disposed of by Le Nickel, Caledonia
or Caledonickel, said companies would promptly serve
written notice thereof upon Inco and Mond giving full
details relating to such disposal, and that unless all such
properties so sold, leased or otherwise disposed of should
have ceased to be used or useful in connection with the
mining or production or manufacture of commercial
nickel, nickel products or nickel-bearing materials, Inco
and Mond or either of them might forthwith or at any
time thereafter in their election terminate the “Main
Agreement” by written notice served upon Caledonickel.

(b) That Le Nickel, Caledonia and Caledonickel war-
ranted that Le Nickel and Caledonia and their respective
subsidiaries and affiliates were not engaged in selling
commercial nickel, nickel products and nickel-bearing
materials in Canada (including Newfoundland) or in the
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United States, its territories and dependencies, and that
neither they nor Caledonickel had any desire or intention
of doing business in said places nor any facilities for so
doing; and

(c) That sales or deliveries of commercial’ nickel,
nickel products or nickel-bearing materials by Caledonia,
Le Nickel or Caledonickel or their respective subsidiary
or affiliated companies into or to Canada (including
Newfoundland) or the United States or its territories or
dependencies, might cause the termination of the “Main
Agreement” and the termination of all benefits accruing
to said companies thereunder.

47. The contract provision designed to prevent the
French companies from shipping, selling or delivering com-
mercial nickel, nickel products or nickel-bearing materials
in or into the United States read as follows:

“Nothing contained in the Main Agreement or
herein or in any other Agreement between the parties
hereto or any of them shall in any way restriet or
hinder any of the parties hereto or any of their sub-
sidiary or affiliated companies from selling leasing or
otherwise disposing of any of their nickel-bearing ma-
terials or other products in North America on such
terms and conditions as they may desire. If at any
time during the period of the Main Agreement any
nickel-bearing materials of Caledonickel and or Le
Nickel and or Caledonia and or their respective sub-
sidiary or affiliated companies should be sold by them
or any of them and delivered upon such sale or subse-
quent thereto in connection with such sale or otherwise
in North America by them or any of them Cale-
donickel Le Nickel or Caledonia (as the case may be)
shall promptly serve written notice thereof upon Inco
and Mond and if any such sales and or deliveries are
in the opinion of the parties to the Main Agreement
or a majority of them of sizeable amounts and or of
any considerable frequency the parties hereto recog-
nize that a new situation will have been created and
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thereupon the Main Agreement shall ipso facto become
terminated.”

By this clause, Inco and Mond, constituting a majority of
the parties to the Main Agreement, were empowered to ter-
minate both agreements in the event the French companies,
or any of them sold and delivered commercial nickel, nickel
products or nickel- bearmg materials into or in the United
States.:

48. For the purpose of further limiting and controlling
world production, sale and distribution of commercial nickel,
on or about February 21, 1933, Inco, Ltd. caused Mond to
enter into a contract With a German corporation known as
Norddeutsche Affinerie (hereinafter referred to as NDA),
which was engaged in the refining of nickel. By the terms
of said contract NDA appointed Mond as the exclusive dis-
tributor of NDA’s nickel in Germany, Austria, Hungary,
Czechoslovakia, Holland, Poland and Switzerland, and in
return Mond undertopk to market a certain quota of NDA’s
nickel. The quota allotted to NDA was based upon the com-
bined sales of Inco, Ltd., Mond and Caledonickel under the
provisions of the Main Agreement hereinabove referred to in
paragraph 45, and the price to be received by NDA for nickel
was the average price realized by the parties to the Main
Agreement less a selling commission. It was also provided
that NDA was not to contract to refine nickel from ores
mined by a corporation known as Burma Corporation unless
said contraet covered the entire output by Burma Corpora-
tion of ore for refining, and unless all nickel so refined was
to be marketed through Mond.

49. In or about 1933, I. G. Farbenindustrie, A.G. (here-
inafter referred to as “I.G.”), a corporation or association
organized and existing under the laws of Germany, had de-
veloped or acquired certain processes suitable for the com-
mercial production of nickel and processes useful in connec-
tion with the utilization of nickel powder, and was about to
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engage in the production, sale and distribution of commer--

cial nickel and nickel produects.

50. For t1.1e purposes (a) of limiting and controlling
Worldqprodnctlon, sale and distribution of commerecial nickel
and nickel produets, (b) of preventing the development and

exploitation of competitive nickel-bearing lands or enter- -

I{ris.es producing nickel-bearing materials, and (c) of estab-
lishing interlocking interests with 1.G. designed and tending
to prevent exportations of commercial nickel and nickel prod-
ucts to the United States for sale therein in competition with
Inco, Ltd. and its subsidiaries and affiliates, in or about
1934 Inco, Ltd. and Mond came to an understanding with

- LG. for the elimination of competition in the distribution.

and _sale of commercial nickel, nickel products and nickel-
~ bearing materials in all of the markets of the world. By this
understanding Ineo, Ltd. and its subsidiaries and affiliates
were allocated the United States and Canada (including
Newfoundland) as their exclusive territory, and 1.G. was to
share in the remaining markets of the world on the basis of
agreed quotas and prices.

- 51. The above understanding was carried out by two con-
tracts which Inco, Ltd. caused Mond to enter into with LG
on or about April 28, 1934, and which were desionated Are:
spectively as the “Main Agreement” (hereinafter ererred to
as the “I.G. Main Agreement”) and the “Patent Agreement.”
These two contraets will be more fully deseribed in Par;i-
graphs 52 through b8.

52. The I.G. Main Agreement and Patent Agreement re-
cited the existence of the contracts between Izco Ltd., Mond
_Caledoniekel and NDA hereinabove referred to a’nd d;scribed,
In paragraphs 44 through 48, and provided that the two
agreements with I.G. were intended to secure to Inco, Ltd
and Mond the following benefits: ’ '

a. That tl}e ma.-intenance of the 'respecﬁve price levels
for commercial nickel and nickel Products under the
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agreements between Inco, Ltd., Mond, Caledonickel and
NDA, should not be adversely affected by any activities
of I.G., its controlled companies or licensees, under the
refining processes owned or controlled by L.G.

b. That activities of I.G., its controlled companies or
licensees, should not disturb the status quo in the nickel
mining or nickel ore supply situation throughout the
world by encouraging the development, exploitation or
working of nickel enterprises, nickel properties, or nickel
ore supplies other than those of Inco, Ltd., Mond or their
subsidiaries and affiliates, and should not have the effect
of bringing onto the world market amounts of commercial
nickel, nickel products or nickel-bearing materials except
from Inco, Ltd., Mond or their subsidiaries and affiliates.

¢. That the nickel content of the total quantity of
commercial nickel and nickel products resulting from
the operation of I.G.’s refining processes by any persons
other than Inco, Ltd., Mond and their subsidiaries and
affiliates and coming onto the market in each year should
be limited to the quota allotted to I.G. by the I.G. Main
Agreement.

The benefits intended to accrue to 1.G. from the contract
were stated to be as follows:

a. Continuity of a reliable supply of nickel-bearing
materials.

b. Assurance of a market for nickel and a stable
price.

53. By the terms of the I.G. Main Agreement, Inco,
Itd.’s subsidiary Mond was to supply I.G. with nickel-bear-
ing materials sufficient to enable I.G. and its controlled
companies to produce commereial nickel in the amounts
stipulated by the contract as I.G.’s quota. The quota amount
of commercial nickel produced by I.G., with a limited excep-
tion for retention by I.G. for its own consumption or for
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sale in fabricated forms, was to be offered for sale through
distributing organizations utilized by Inco, Ltd.,. Mond or
their affiliated companies, and sold at prices fixed by Inco
Ltd., Mond and Caledonickel under the agreement hereinz
above described in paragraph 45. I.G. agreed not to buy
nickel ores elsewhere than from Inco, Ltd. and Mond or their
affiliates, with the exception of material having a nickel con-

tent of a maximum of 50 tons in any year desired for pur- -

poses other than production of commercial nickel and nickel
prod}mts, and also agreed not to investigate, finance or
acquire any interest in any nickel enterprise or property.

54. By the terms of the Patent Agreement, I.G. agreed
that, during the term of the agreement, it would not, without
written consent of Mond, license or permit any person, firm
or corporation other than Inco, Ltd. or Mond or subsidiaries

and affiliates of the latter, to operate I.G.’s refining processes

for the purpose of, or in connection with, the treatment of
n%ckel-bearing materials for the production of commercial
- nickel, nickel alloys or any other products, the production
and sale of which would be likely adversely and substantially
to affect the enjoyment by Inco, Ltd. and Mond of the bene-
fits intended “to be secured to them by these contracts as
above set forth in paragraph 52. I.G. further agreed to pro-
tect such refining processes throughout the world by taking
out and enforcing letters Patent thereon, or to permit and
assist Mond to do so in any case where I.G. was unwilling to

take out or maintain in force a patent thereon in any
country. A

55. With respect to I.G. processes comprehending the
use of nickel powder, I.G. agreed that it would upon request
grant Inco, Ltd. or Mond an exclusive license or licenses
with the right to sub-license, for the United States, its terrii
tories and dependencies, Canada (including Newfoundland)
United Kingdom and Ireland, and a non-exclusive license 01:.
licenses for-the rest of the world. The licenses granted for the
| United States, its territories and dependencies were to be
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non-exclusive if request therefor were not made within two
years from the date of the Patent Agreement, and those for
Canada (including Newfoundland), United Kingdom and
Ireland could be converted into non-exclusive licenses if
within 2 years I.G. were not satisfied that the processes were
being satisfactorily developed in said countries.

56. The Patent Agreement further recited three pre-exist-

* ing commitments relating to the use of I.G.’s refining proc-

esses in other fields of production. One of such commitments
was to Standard Oil Company for use of these processes in
producing specified products and their substitutes in the
hydrocarbon field; a second was to Aluminum Company of
America for use of the processes in the production of mag-
nesium and its alloys; and the third was to three French
companies for use of the processes in the production of
magnesium and its alloys. By the terms of the Patent Agree-
_ment, 1.G. was permitted to fulfill such obligations but agreed
_ that in the event I.G. might have reason to suppose that
either of the two American companies, or the French com-
panies, or any of their assigneeé or licensees intended to
operate the refining processes for any purpose which might
result in the production of commercial nickel, nickel alloys
or any other products the production or sale of which might
adversely and substantially affect the enjoyment by Inco,
Ltd. and Mond of the benefits intended to accrue to them as
hereinabove described in paragraph 52, L.G. would use its
best efforts to induce such companies, their assignees or
licensees to purchase their requirements of commercial nickel,
nickel alloys or other products as aforesaid from LG. or
Mond in lieu of engaging in their production. Similarly, in
the event of contemplated use by any person or company of
any of L.G.’s processes relating to the use of nickel powder,
1.G. agreed to endeavor to persuade such person or company
to purchase its requirements of nickel-bearing materials,
commercial nickel or nickel alloys from I.G. or Mond.

57. The 1.G. Main Agreement specifically provided that
no commercial nickel, nickel products or nickel-bearing ma-
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terials should be sold by I.G. or its subsidiaries and affiliates
in or for export to or for delivery in the United States, its
territories and dependencies or Canada (including New-
foundland). Sub-paragraph (e) of paragraph 11 of this
contract read as follows:

“Notwithstanding anything contained in this
Agreement, I.G. and/or its controlled companies shall
not sell any nickel bearing materials or commercial
nickel or nickel alloys other than nickel alloys in any
fabricated form in or for delivery in the United States
of America, its territories and dependencies or Canada
(including Newfoundland) or other than through the
Distributors.”

58. The term of both the I.G. Main ‘Agreement and the
Patent Agreement was from January 1, 1934 to December
31, 1943. By letter to I. G. dated April 28, 1934, signed by
defendant Robert C. Stanley and attested by defendant Paul
D. Merica, Inco, Ltd. guaranteed full and complete perform-

ance by Mond of each and every obligation of Mond under -

both the aforesaid contracts.

59. In or about 1937, I.G. proposed to erect an additional
refinery for production of nickel in Germany and desired to
have the I.G. Main Agreement modified in various particu-
lars, especially with regard to the quota assigned to I1.G.
Negotiations for this purpose were conducted between I.G.
and Mond resulting in an agreement with respect thereto

. which was ratified by Inco, Ltd. and incorporated in a con-
tract between Mond and 1.G. executed on or about May 14,
1937 as a modification of the I.G. Main Agreement. Said
contract, entitled “Supplemental Agreement,” among other
things provided for an increased quota for L.G., permitted
I.G. to stockpile stated amounts of nickel-bearing materials,
required Mond to cooperate with the German authorities in
developing the use of nickel in Germany, established a new
basis for the resale price of nickel produced by I.G. and im-
posed further limitations upon the right of I.G. to export
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nickel from Germany. The provisions of the I.G. Main
Agreement, except as modified by the Supplemental Agree-
ment, remained in full force and effect and the latter was
declared to be co-terminous with the I.G. Main Agreement.
Inco, Ltd. by letter to LG. extended to the Supplemental
Agreement its guarantee of performance by Mond of the 1.G.
Main Agreement and Patent Agreement.

60. On or about June 16, 1937, a corporate reorganiza-
tion of Le Nickel was effected pursuant to which exploitation
of the nickel producing and other nickel interests theretofore
managed by Caledonickel, together with all commercial oper-
ations connected therewith, were transferred to and assumed
by Le Nickel and certain of its subsidiaries, and Caledonickel
and Caledonia were dissolved. Thereafter, by agreement
with Inco, Ltd. and Mond, Le Nickel assumed all benefits and
obligations under the understanding and contracts herein-
above referred to and described in paragraphs 43 through 47.

61. The aforesaid agreements and understandings of Inco,
Ltd. and its wholly-owned subsidiary Mond with foreign
producers were designed to curtail and suppress and have
had the effect of curtailing and suppressing the importation
of commercial nickel, nickel products and nickel-bearing
materials into the United States and the sale thereof in
interstate commerce, in competition with Inco, Ltd. and Inco,
Delaware; and have thereby materially aided in preserving,
protecting, furthering and maintaining the aforesaid com-
bination and conspiracy to restrain and monopolize, attempt
to monopolize and monopolization of the foreign and inter-
state commerce of the United States in commercial nickel,
nickel products and nickel-bearing materials, in violation of
Sections 1 and 2 of the Sherman Act. ‘
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VI
EFFECTS OF THE VIOLATIONS OF LAW

62 By reason of the.combination and conspiracy, attempt

to monopolize and monopolization hereinabove alleged, and
the various acts, acquisitions, contracts, agreements and
understandings described above, the defendants: {a) have
monopolized and now hold a monopoly of the business of im-
porting commercial nickel and nickel-bearing materials into
the United States; (b) have monopolized and now hold a
monopoly of the manufacture of nickel products in the
United States; (c) have monopolized and- now hold a
monopoly of the distribution and sale of commercial nickel
and nickel produects in trade and commerce among the several
‘States; (d) have restrained and suppressed competition in
the importation of commercial nickel, nickel products and
nickel-bearing materials into the United States, and in the
distribution and sale of these commodities among the several
States; and (e) have for many years possessed and exercised
the power to fix arbitrary prices for commereial nickel dis-
tributed and sold in trade and commerce among the.several
States, and by virtue of the aforesaid monopolization and
monopolies possess the power to fix and will continue to fix
such prices. Defendants Inco, Ltd. and Inco, Delaware and

their wholly-owned subsidiaries import and sell in foreign . |

and interstate commerce more than ninety (90) per centum
of the commercial nickel, nickel produets and nickel-bearing
materials consumed in the United States.

63. Defendants for many years have furthered and ex-
tended their monopolization and monopolies by extending
and maintaining their participation in and control of the
business of importing commercial nickel and nickel-bearing
materials into the United States and of manufacturing, dis-
‘tributing and selling commercial nickel and nickel products

in the United States. Since new enterprises desiring to
engage in the nickel industry would be subject to the great

hazard necessarily involved in venturing into a business so
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completely monopolized by the defendant corporations, the
monopolization by the defendants and the dominant position

acquired by them has had and will continue to have the
effect of excluding- others from competition with defendants

in-the production and sale in foreign and interstate com-
merce of nickel-bearing materials, commercial nickel and
nickel products.

\ VI

PRAYER

WHEREFORE, plaintiff prays: ‘

(1) That the aforesaid combination and conspiracy, at-
tempt to- monopolize and monopolization be adjudged and
decreed to be unlawful, and that the agreement, understand-
ings, acquisitions and practices alleged in this complaint be
adjudged and decreed to be in violation of the Sherman Act.

(2) That the Court adjudge and decree that the de-
fendants have combined and conspired in restraint of and to
monopolize, have attempted to monopolize and }_1ave monopo-
lized the aforesaid foreign and.interstate trade and com-
merce of the United States in violation of Sections 1 and 2
of the Sherman Act.

(8) That defendants and each of them and their officers,
directors, agents, representatives, and all persons and corpo-
rations acting or claiming to act on behalf of them be per-
petually enjoined from combining and conspiring to restrain
or monopolize, attempting to monopolize or monopolizing.
trade and commerce among the several States of the United
States or with foreign nations with respect to commercial
nickel, nickel products or nickel-bearing materials, and that
they be perpetually enjoined from engaging in or partic:1pat-
ing in practices, contracts, relationships or understandings,
or claiming any rights thereunder, having the purpose or
effect of continuing, reviving or renewing.any of the aforesaid
violations of the Sherman Act.

(4) That defendants and each of them and their officers,
directors, agents, representatives, successors, assignees, and
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all persons acting or claiming to act on behalf of them be
Perpetually enjoined from entering into any contract, agree-
ment, understanding or arrangement in any way restraining,
or intended to restrain, any foreign producer or seller of com-
mercial nickel, nickel products or nickel-bearing materials
from exporting to or selling in the United States, its terri-
tories or possessions any of such commodities.

(5) That Inco, Ltd. and Inco, Delaware be required to

take such steps with respect to their respective properties -

and assets as may be necessary to terminate and dissipate
the effects of the aforesaid restraints and monopolization and
prevent further violations of the Sherman Act, under such
terms and conditions and according to such a plan or pro-

gram as may be approved by and subject to the supervision -

of the Court.

(6) That Inco, Ltd. and Inco, Delaware be effectively
divorced and separated and the aforesaid exclusive dealing
contract between them be cancelled in such manner and- to
such an extent that effective competition may be created and
maintained in the future in the sale of commercial nickel

and in the manufacture and sale of nickel products; and that

Inco, Ltd. and its subsidiaries be required to make . such
divestitures and conveyances of their stockholdings and prop-
erties as shall be necessary to accomplish such effective
divorcement and complete Separation of Inco, Ltd. and Inco,
Delaware, under such terms and conditions and according

to such a plan or program as may be approved by and subject -

to the supervision of the Court.

(7) That in order to preserve and protect competition in
the production, distribution and sale of commercial nickel,
nickel products and nickel-bearing materials, each individual
defendant herein be perpetually enjoined from simultane-
ously holding office or directorates in more than one of the
corporate defendants herein, or their successors or assignees,
and from simultaneously holding or controlling, directly or
indirectly, any of the capital stock of more than one of. the
corporate defendants herein, or their successors or assignees;
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and that each corporate defendant and any suceessor or sue-
cessors of such corporate defendant be perpetually enjoined
from holding, directly or indirectly, through subsidie!,ry cor-
porations, agents, representatives, assignees or otherwise, any
of the capital stock of the other corporate defendant, or of
any successor or successors of such other corporate defendant.

(8) That the plaintiff have such ather, further and dif-
ferent relief as the nature of the cage may require and the
Court may deem just and proper.

(9) That the plaintiff recover the costs of this suit.

(10) That pursuant to Section 5 of the Sherman Act an
order be made and entered herein requiring such of the de-
fendants as are not within this district to be brought before
the Court in this proceeding as parties defendant and direct-
ing the marshalls of the Districts in which they severally
reside to serve summons upon them.

--------------------------------------

Manuel M. Gorman
Special Assistant to the Attorney General
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Tom C. Clark
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Asgsistant Attorney General

Herbert A. Berman
Special Assistant to the Attorney General

--------------------------------------

John F. X. McGohey
United States Attorney

Department of Justice, Antitrust Division,
30 Broad Street, New York 4, New York



IN THE

Bistrict Cmurt of the Anited States

For teE SouTHERN DistrRIicT OF NEW YORK

UrITED STATES OF AMERICA,

Plaintiff,
v. Civil
No. 36-31
TaE INTERNATIONAL NickiL CoMPANY OF
Cawapa, Livrrep, THE INTERNATIONAL ANSWER OF
NickeL Company, Inc., Roserr C. STAN- DEFENDANTS
LEY, JoHN F. TrHompson, and Paur D.
MERICA,
Defendants,

The International Nickel Company of Canada, Limited,
The International Nickel Company, Inc., Robert C. Stan-
ley, John F. Thompson and Paul D. Merica, the defend-
ants named in the above entitled action, state herein their
answer to the complaint. IKach paragraph herein has the
same number as the paragraph of the complaint which it
answers.

I

1. They deny that there are or have been violations by
defendants or any of them of section 1 or section 2 or
any other section of the Act of Congress of July 2, 1890,
commonly known as the Sherman Act, either as alleged
in the complaint or otherwise and whether designated
“‘continuing’” or otherwise.

2. They admit that the corporate defendant The Inter-
national Nickel Company, Ine. has an office at 67 Wall
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Street, Borough of Manhattan, City, County and State
of New York. They admit that said corporate defendant
transacts business and is found within the Southern Dis-
trict of New York. Except as so admitted, they deny
each and every averment in this paragraph.

II

3. They admit that defendant The International Nickel
Company of Canada, Limited is a corporation organized
and existing under the laws of the Dominion of Canada.
They admit that certain of the principal executive officers
of The International Nickel Company of Canada, Limited,
including the Chairman and President, the Executive Vice
President (and one other Vice President), the Treasurer,
the Secretary and the Comptroller, as officers of The Inter-
national Nickel Company, Ine., a Delaware corporation,
occupy offices maintained by said Delaware corporation
at 67 Wall Street, Borough of Manhattan, New York City,
and at that location from time to time perform duties as
officers of The International Nickel Company of Canada,
Limited. They admit that the Board of Directors and
Executive Committee of The International Nickel Com-
pany of Canada, Limited hold frequent meetings at said
address and that certain of its files and accounts are there
maintained and kept by The International Nickel Com-
pany, Inc. Except as so admitted, they deny each and
every averment in this paragraph.

4, They admit the averments in this paragraph.

5. They admit the averments in this paragraph except
they aver that from 1918 to 1921 Robert C. Stanley was
Vice President and a director, and from 1922 to 1928
was President and a director, of The International Nickel
Company, a New Jersey corporation which, for a period
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ending in 1928, held the capital stock of defendant The
International Nickel Company of Canada, Limited.

6. They admit the averments in this paragraph except
they aver that defendant John F. Thompson was Vice
President and a director of The International Nickel Com-
pany of Canada, Limited from 1931 to 1936 and since 1936
has been and now is Executive Vice President and a
director of said Company.

7. They admit the averments in thig paragraph. except
they aver that defendant Paul D. Merica has been a Vieo
President of The International Nickel Company of Canada,
Limited since 1936.

8. They admit that each of the individual defendants
has participated and now participates in the management
of the defendant corporations employing him or of which
he is an officer or director. Except as so admitted, they
deny each and every averment in this paragraph.

IIT

9. They aver that the term ‘‘commercial nickel’’ has
been defined by plaintiff only to explain its use in the -
complaint and that as so defined it has been limited to
unwrought refined nickel and nickel oxide. To avoid con-
fusion, however, the term will be used in this answer with
the same meaning as set forth in this paragraph of the
complaint,

10. They aver/ that the term ‘‘nickel products’ has
been defined by plaintiff only to explain its use in the
complaint and that as so defined it has been limited to
certain high-nickel rolling mill forms and certain high-
. nickel alloys and does not include the much larger pro-
duction of other nickel rolling mill forms and other alloys
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of nickel. To avoid confusion, however, the term will be
used in this answer with the same meaning as set forth
in this paragraph of the complaint.

11. They aver that the term ‘‘nickel-bearing materials’’
has been defined by plaintiff only to explain its use in
- the complaint and that as so defined it has been limited
to certain unrefined nickel-bearing materials. To avoid
confusion, however, the term will be used.in this answer
with the same meaning as set forth in this paragraph of
the complaint.

Iv
12. They admit the averments in this paragraph.

13. They admit that nickel does not occur in nature as
a pure metal but is found in combination with other ele-
ments in mineral formations of various types. They admit
that the ores worked primarily as sources of nickel are:
sulphide ores, found in Canada, the Union of Soviet
Socialist Republics and elsewhere, containing copper,
nickel, iron, sulphur, silicon and other elements, including
some precious metals; and silicates and oxidized ores
found in New Caledonia, Celebes, Cuba and elsewhere.
Except as so admitted, they deny each and every aver-
-ment in this paragraph. '

14. They admit that the character of nickel-bearing
mineral deposits varies widely and that there are gener-
ally three series of steps in the production of ‘‘refined
nickel for eommercial use”’, by which term they under-
stand plaintiff to refer to commercial nickel. They admit
that these three series of steps are (a) mining (b) reduc-
tion and (c) refining. They admit that after the ore has -
been mined, it is reduced by concentrating, roasting,
smelting in blast or reverboratory furnaces and converters, -
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or by other means, to make a product, which is sometimes
a ‘‘matte’’ containing a higher percentage of nickel, to-
gether with other elements. They admit that this reduced
product is then treated further to reduce or refine it.
They admit that the nature of all these operations varies
with the nature of the ores. Except as so admitted, they
deny each and every averment in this paragraph.

- 15. They admit that nickel produects are produced by
rolling metallic nickel and certain high nickel alloys into
various forms, such as sheets, bars, rods and strips, suit-
able for industrial fabrication and use; they admit that
high nickel alloys are produced by combining metallic
nickel with other elements. They admit that some high
nickel alloys are also produced directly by refining a
nickel-copper matte or other partially reduced product
from Canadian ores, as in the case of the nickel-copper
alloy produced and marketed by The International Nickel
Company of Canada, Limited- and its subsidiaries under
the trade mark ‘‘Monel’’. Except as so admitted, they
deny each and every averment in this paragraph.

16. They admit that extensive deposits of nickel-bear-
ing minerals have been found in a number of countries
. but for many years the ores of Canada and New Caledonia
furnished most of the world’s supply of nickel. They
admit that in or about 1900 approximately two-thirds of
the world’s supply of nickel and nickel-bearing materials
were of New Caledonian origin and about one-third was
of Canadian origin. They admit that since that time the
relative positions of these two sources of supply have
changed materially. They admit that of world produc-
tion of nickel, Canada furnished approximately 113,053
short tons in 1939 and approximately 143,882 short tons
in 1943. Except as so admitted, they are without knowl-
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edge or information sufficient to form a belief as to the
truth of tne averments in this paragraph. '

17. They admit that more commerecial nickel and nickel
products are purchased in, and more industrial products
containing nickel are manufactured in, the United States
than in any other country. They admit that production
of nickel in the United States has been small. They admit
that small amounts of nickel in the form of nickel salts
have been and are recovered in the United States as by-
products in the electrolytic refining of copper and that
~ secondary nickel has been and is recovered from scrap.
They admit that the amounts so recovered have been small
as compared to total imports of nickel in various forms;
they admit that the United States imports the greater
part of the nickel and nickel-bearing materials used there-
in and, in this sense and to this extent, has been and is
relying upon sources of supply outside of the United
States. Except as so admitted, they deny each and every
avermert in this paragraph.

18. They admit that commercial nickel, nickel products
and various other alloys containing nickel are utilized in
- many industries; they admit that end products -employing
commercial nickel, nickel products or various other alloys
containing nickel (including stainless steel) have widely
diversified applications in automotive, aireraft and rail-
way equipment; heavy machinery; farm implements;.
machine- tools; gun forgings; armor and deck plates;
marine and chemical equipment; restaurant and kitchen
fixtures; electrical resistance materials; and coinage.
Except as so admitted, they deny each and every aver- -
ment in this paragraph.

19. They admit the averments in this paragraph in so
far as they relate to commercial nickel. They admit that
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among the major industrial purchasers of nickel products
are the chemical industries, electroplaters’ supply houses
and steel mills. Except as so admitted, they deny each
and every averment in this paragraph.

20. They admit that The International Nickel Com-
pany of Canada, Limited is the largest producer of nickel
in the world. They admit that the combined assets of The
International Nickel Company of Canada, Limited and its
wholly-owned subsidiaries, as stated in the most recent
consolidated balance sheet of the Company and its sub-
.sidiaries and without taking into account liabilities and
all appropriate reserves, exceed two hundred and ninety
million dollars ($290,000,000). They admit that for many
years The International Nickel Company of Canada,
Limited and its wholly-owned subsidiaries have produced
and sold a major part of the commercial nickel and nickel
products purchased in markets of the world outside the
United States. Except as so admitted, they deny each and
every averment in this paragraph.

21. They admit that The International Nickel Company
of Canada, Limited owns the greater part of the principal
known deposits of nickel-copper ore in the Sudbury Dis-
trict of the Province of Ontario, Canada and has smelters,
a nickel refinery and a copper refinery in the Province
of Ontario, Canada. They aver that said Canadian cor-
poration has been in existence since 1916; that its prin-
cipal nickel-copper ore deposits have been owned by it or
its direct predecessor, Canadian Copper Company, since
about 1886; that all said ore deposits are located in the
Sudbury Distriet, Province of Ontario, Canada; that by
1922 all its nickel refining activities had been concentrated
in Canada where its mines, smelters and hydroelectric
developments have always been located; and that all of
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the Company’s product is, and always has been, derived
from Canadian nickel-copper ores. They admit that The
International Nickel Company, Ine. has a foundry at
Bayonne, New Jersey, and a rolling mill with some refin-
ing facilities, at Huntington, West Virginia. They admit
that The Mond Nickel Company, Limited, a wholly-owned
subsidiary of The International Nickel Company of
Canada, Limited, has a nickel refinery at Clydach, Wales
and a refinery for precious metals at Acton, England.
Except as so admitted, they deny each and every aver-
‘ment in this paragraph.

22. They admit that certain nickel-bearing materials
prodticed by The International Nickel Company of Canada,
Limited in Canada and commercial nickel produced by
The International Nickel Company of Canada, Limited
and its wholly-owned subsidiary, The Mond Nickel Com-
pany, Limited, in Canada and Great Britain respectively,
are purchased in Canada and Great Britain by The Inter-
national Nickel Company, Ine. and shipped into and in
the United States, and that such commercial nickel is sold
by The International Nickel Company, Inec. in the United
States. They admit that The International Nickel Com-
pany, Inc. sells and ships in trade and commerce among
the states of the United States commerecial nickel received
from The International Nickel Company of Canada,
Limited and The Mond Nickel Company, Limited in
Canada and Great Britain respectively and nickel products’
produced by it in the United States at Huntington, West
Virginia. Except as so admitted, they deny each and
every averment in this paragraph. '

v

23. They deny each and every averment in this para-
graph.
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24. They admit that, at or about the beginning of the
Twentieth Century, Canadian Copper Company, a corpo-
ration organized in 1886 under the laws of the State of
Ohio, was engaged in mining and smelting nickel-copper
ores in Canada and had entered into contractual arrange-
ments for the sale of nickel-copper matte to Orford Copper
Company. They admit that Canadian Copper Company
also refined some nickel experimentally. They admit that
Orford Copper Company, a corporation: organized in 1887
under the laws of the State of New Jersey, was éngaged
in refining nickel at its refinery located at Constable Hook
near Bayonne, New Jersey from nickel-bearing materials
supplied by Canadian Copper Company and was there
engaged also in refining other metals. They admit that
American Nickel Works, a corporation organized under
the laws of the Commonwealth of Pennsylvania in 1902,
acquired certain assets from Joseph Wharton, which assets
included facilities at Camden, New Jersey capable of use
for smelting and refining metals, including nickel, and in-
cluded also an undivided one-third interest in certain lands
in Canada having some nickel-bearing minerals. They
admit that earlier said Joseph Wharton had engaged in
smelting and refining nickel from ores mined at Lancaster
Gap, Pennsylvania and that in or prior to 1893 mining
operations at Lancaster Gap were terminated. Ixecept
as so admitted, they are without knowledge or informa-
tion sufficient to form a belief as to the truth of the aver-
ments in this paragraph.

25. They admit that on or about March 30, 1902 Inter-
national Nickel Company, a holding corporation, was
organized under the laws of the State of New Jersey. They
admit that the authorized capital of International Nickel
Company -was thirty-six million dollars ($36,000,000).
They admit that, of this authorized capital, stocks and
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bonds with an aggregate par value and principal amount
of approximately twenty-seven million seven hundred
thousand dollars ($27,700,000) were issued as the con-
sideration for the acquisitions set forth in paragraph 26
of the complaint. Except as so admitted, they deny each
and every averment in this paragraph 25 of the complaint.

_ 26. They admit the averments in this paragraph except

‘that they are without knowledge or information sufficient
to form a belief as to the truth of the averment that The
. Anglo-American Iron Company was engaged in mining
in Canada and exzcept that the averment in this paragraph
that the combined assets of the companies acquired by -
International Nickel Company were apprdxima_telyq thirty
millior dollars ($30,000,000) is not sufficiently definite or
certain to permit of admission or denial and in conse-
quence they are unable either to admit or deny said aver-
ment.

27. They deny each and every averment in this para-
graph.

28. They admit that The International Nickel Com-
pany was organized in 1912 under the laws of the State
of New Jersey in connection with a recapitalization of
International Nickel Company, that The International
Nickel Company of Canada, Limited was organized in 1916
under the laws of the Dominion of Canada and that, upon
the organization of said Canadian Company, it became a
wholly-owned subsidiary of The International Nickel Com-
pany. They admit that the assets of American Nickel
Works were transferred in 1905 to Orford Copper Com-
pany, that the assets of The Vermillion Mining Company
of Ontario and The Anglo-American Iron Company wef'e
transferred in 1911-1912 to Canadian Copper Company,
that the assets of Orford Copper Company were trans-
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ferred in 1912 to The International Nickel Company and
that the assets of Canadian Copper Company were trans-
ferred in 1918 to The International Nickel Company of
Canada, Limited. They admit that after such transfers
the corporate existence of the transferor subsidiary com-
panies was terminated. Except as so admitted, they deny
each and every averment in this paragraph.

29. They admit that in or about 1922 The Mond Nickel
Company, Limited, a corporation organized under the laws
of Great Britain, purchased a plant at Hyde, Pennsylvania, -
and organized American Nickel Corporation, later known
as American Mond Nickel Company, under the laws of the
Commonwealth of Pennsylvania. They admit that Ameri-
can Mond Nickel Company engaged in the production of
certain nickel products and acted as commission agent in
the sale, in the United States, of nickel pellets and nickel
salts produced by The Mond Nickel Company, Limited
and shipped from Great Britain to the United States.
Except as so admitted, they deny each and every averment
in this paragraph. '

30. They admit the averments of this paragraph in
so far as they relate to the nickel contained in commercial
nickel and nickel products except they aver that the per-
centages set forth do not take into account the nickel con-
tained in scrap and secondary metal.

31. They admit that in 1928 defendant Robert C. Stan-
ley and other persons, who were directors and officers of
The International Nickel Company of Canada, Limited
or The International Nickel Company, had discussions
with certain stockholders or directors of The Mond Nickel
Company, Limited respecting the possibility of some
. fusion of interests between The International Nickel Com-
pany of Canada, Limited and The Mond Nickel Company,
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Limited in order to avoid a duphcatlon of capital expendi-
tures in operating a common ore body. Except as so
admitted, they deny each and every averment in this
paragraph.

32. They admit that, in accordance with the terms of a
Deposit Agreement dated as of October 30, 1928, a Plan
of Exchange was declared operative under which stock-
holders of The International Nickel Company exchanged
‘their stock for shares of stock of The International Nickel
- Company of Canada, Limited and thereby became stock-
holders of the latter. They admit that on December 19,
1928 the name of The International Nickel Company was
changed to Nickel Holdings Corporation and its corpo- -
rate existence subsequently terminated by reason of its
dissolution under the laws of New Jersey. Except as so
admitted, they deny each and every averment in this
paragraph.

33. They deny each and every averment in this para-
graph.

34. They admit that in Oectober 1928 defendant The
International Nickel Company, Ine. was incorporated
under the laws of the State of Delaware and that all of
its capital stock was subsequently issued to The Inter-
national Nickel Company of Canada, Limited, in conse-
quence of which it became a wholly-owned subsidiary of
sald Canadian corporation. They admit that the plant
for the production of nickel products at Huntington, West
Virginia and the plant at Bayonne, New Jersey, together
with the stock of certain corporations and other assets,
were transferred by The International Nickel Company
to The International Nickel Company, Inc. They admit
that The International Nickel Company, Ine. thereafter
sold commercial nickel and produced and sold nickel



13

produects within the United States . Except as so admitted,
they deny each and every averment in this paragraph.

35. They admit that a Memorandum of Agreement was
made as of January 1, 1929 between The International
Nickel Company of Canada, Limited and The International
Nickel Company, Inc., which related, among other things,
to the sale of commercial nickel and certain nickel-bearing
material by the Canadian corporation to the Delaware
corporation and to the sale of nickel products by the Dela-
ware corporation to the Canadian corporation. They
admit that a Memorandum of Agreement was made as of
January 1, 1931 between said parent company and its
subsidiary which, among other things, amended the afore-
said Memorandum of Agreement made as of January 1,
1929. They refer to the Memoranda of Agreement them-
selves, which will be produced upon the trial or at any
other time directed by this Court, for a complete state-
ment of their terms and provisions. KExcept as so ad-
mitted, they deny each and every averment in this para-
graph. ‘

36. They admit that an agreement in writing, dated
December 20, 1928, was made between The International -
Nickel Company of Canada, Limited, certain holders of
shares of The Mond Nickel Company, Limited and all
other holders of such shares who should thereafter be-
come parties thereto; they admit that said agreement
provided, among other things, for the sale to The Inter-
national Nickel Company of Canada, Limited ‘of shares
of The Mond Nickel Company, Limited, in consideration
of shares of The International Nickel Company of Canada,
Limited. They admit that this agreement was consum-
mated in 1929 and that The International Nickel Company
of Canada, Limited acquired thereby all or substantially
all the issued capital shares of The Mond Nickel Com-
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pany, Limited, a British corporation among the assets of
which were mines and a smelter in Canada, a nickel re- -
finery and a precious metals refinery in Great Britain and
the stock of various subsidiaries, including American Mond
Nickel Company; they admit that the stock of American
-Mond Nickel Company was transferred to The Inter-
national Nickel Company of Canada, Limited by The Mond
Nickel Company, Limited on or about April 30, 1929.
Except as so admitted, they deny each and every aver-
ment in this paragraph.

37. They admit that on or about April 16, 1929, The
International Nickel Company of Canada, Limited became
sole director and manager of The Mond Nickel Company,
Limited. They admit that an agreement in writing was
made on June 30, 1929 by The International Nickel Com-
pany of Canada, Limited and The Mond Nickel Company,
Limited providing for the sale to the Canadian corpora-
tion for a cash consideration of all assets of The Mond
Nickel Company, Limited located in Canada and elsewhere
on the continent of America. They admit that said agree-
ment was executed and that, as a result, The International
Nickel Company of Canada, Limited acquired said assets,
including facilities for nickel mining and smelting and for
the sale of commercial nickel and nickel produects there-
tofore owned and operated by The Mond Nickel Company,
Limited in Canada. KExcept as so admitted, they deny
each and every averment in this paragraph.

38. They admit the averments in this paragraph. |

- 39. They deny each and every averment in this para-
graph.

40. They deny each and every averment in this para-
graph.
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41. They admit that, in 1931 and for many years
before, The International Nickel Company of Canada,
Limited, together with its wholly-owned subsidiaries, was
the largest producer and seller of commercial nickel and
nickel products in the world. They admit that a large
part of the remaining world production of nickel was in
1931 and for many years before produced by two French
. companies namely: Societe Anonyme Le Nickel and Societe
Anonyme Caledonia Charbonnages Minerais et Metaux de
la Nouvelle Caledonie. Except as so admitted, they deny
~each and every averment in this paragraph.

42, They admit the averments in this paragraph.

43. They deny each and every averment in this para-
graph.

44. They admit that an agreement in writing, named
therein the ‘‘Main Agreement’’, was made under date of
October 23, 1931 by The International Nickel Company
of Canada, Limited, The Mond Nickel Company, Limited
and Caledonickel. They admit that an agreement in writ-
ing, named therein ‘‘ Agreement re (i) Disposal of Inter-
est in Properties (ii) Sales in North America’’, was made
under date of October 23, 1931 by The International Nickel

- Company of Canada, Limited, The Mond Nickel Company,

Limited, Societe Anonyme Le Nickel, Societe Anonyme
Caledonia Charbonnages Minerais et Metaux de la Nouvelle
Caledonie and Caledonickel. They refer to said agree-
ments, which will be produced upon the trial or at any
other time directed by this Court, for a complete state-
ment of their terms and provisions. Exeept as so ad-
- mitted, they deny each and every averment in this para-
graph.

45. They admit the execution of the Main Agreement,
as identified in paragraph 44 hereof, and they refer to
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said agreement, which will be produced upon the trial or
at any other time directed by this Court, for a complete
statement of its terms and provisions. Kxecept as so
admitted, they deny -each and every averment in this
paragraph.

- 46. They admit that the Main Agreement states that it -
was entered into by The International Nickel Company of
Canada, Limited and The Mond Nickel Company, Limited in
reliance upon the warranties and agreements contained in -
¢/ Agreement re (i) Disposal of Interest in Properties (ii)
Sales in North America’’. They refer to said agreements,
which will be produced upon the trial or at any other time
directed by this Court, for a complete statement of their
terms and provisions. Except as so admitted, they deny
each and every averment in this paragraph.

47. They admit that the ‘‘Agreement re (i) Disposal
of Interest in Properties (ii) Sales in North America’’, as
identified in paragraph 44 hereof, contained, among other
provisions, the language quoted in this paragraph. Except
as so admitted, they deny each and every averment in this
paragraph.

48. They admit that an agreement in writing was made
on February 21, 1933 by The Mond Nickel Company,
Limited and Norddeutsche Affinerie, a German corpora-
tion which was engaged in the refining of metals, includ-
ing some nickel. They refer to said agreement, which will
be produced upon the trial or at any other time directed
by this Court, for a complete statement of its terms and

provisions. Except as so admitted, they deny each and
~ every averment in this paragraph.

49. They admit that in or prior to 1933, I. G. Far-
benindustrie Aktiengesellschaft, a corporation or associa-
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tion organized and existing under the laws of Germany,
had developed or acquired certain processes for the, pro-
duction of nickel powder from matte containing nickel
and for the utilization of such powder. Except as so
admitted, they are without knowledge or information suf-
ficient to form a belief as to the truth of the averments
in this paragraph.

50. They deny each and every averment in this para-
graph.

51. They admit that on April 28, 1934, The Mond Nickel
Company, Limited and I. G. Farbenindustrie Aktienge-
sellschaft entered into two agreements in writing, one of
which was therein named the ‘‘Main Agreement’’ and the
other of which was therein named the ‘‘Patent Agree-
ment’’. They refer to said agreements, which will be
produced upon the trial or at any other time directed
by this €ourt, for a complete statement of their terms
and provisions. Except as so admitted, they deny each
and every averment in this paragraph.

52. They admit that the Main Agreement and the
Patent Agreement were executed by the parties thereto, -
as identified in paragraph 51 hereof. They refer to the
agreements themselves, which will be produced upon the
trial or at any other time directed by this Court, for a
* complete statement of their terms and provisions. Except
as so admitted, they deny each and every averment in this
paragraph.

53. They admit that the Main Agreement was executed

by the parties thereto, as identified in paragraph 51 here-

-of. They refer to the agreement itself, which will be pro-
duced upon the trial or at any other time directed by this

Court, for a complete statement of its terms and provi-
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sions. KExcept as so admitted, they deny each and every
averment in this paragraph.

54. They admit that the Patent Agreement was executed
by the parties thereto, as identified in paragraph 51 hereof.
They refer to the agreement itself, which will be produced
upon the trial or at any other time directed by this Court,
for a complete statement of its terms and provisions.
Except as so admitted, they deny each and every aver-
ment in this paragraph.

55. They admit that the Patent Agreement was executed
by the parties thereto, as identified in paragraph 51 hereof.
They refer to the agreement itself, which will be produced
upon the trial or at any other time directed by this Court,
for a complete statement of its terms and provisions.
Except as so admitted, they deny each and every aver-
ment in this paragraph.

56. They admit that the Patent Agreement was executed
by the parties thereto, as identified in paragraph 51 hereof.
They refer to the agreement itself, which will be produced -
upon the trial or at any other time directed by this Court,
for a complete statement of its terms and provisions.
Except as so admitted, they deny each and every aver-
ment in this paragraph.

57. They admit that the Main Agreement was executed
by the parties thereto, as identified in paragraph 51 hereof.
They refer to the agreement itself, which will be produced
upon the trial or at any other time directed by this Court,
for a complete statement of its terms and provisions.
Except as so admitted, they deny each and every aver-
ment in this paragraph.

58. They admit that the Main Agreement and the
Patent Agreement were executed by the parties thereto,




19

as identified in paragraph 51 hereof. They refer to said
agreements, which will be produced upon the trial or at
any other time directed by this Court, for a complete
statement of the provisions governing the terms of said
agreements. They admit that by letter, dated April 28,
1934, signed by defendant Robert C. Stanley and attested
by defendant Paul D. Merica, The International Nickel
Company of Canada, Limited guaranteed full and com-
plete performance by The Mond Nickel Company, Limited
of each and every obligation of The Mond Nickel Com-
pany, Limited under both the Main Agreement and the
Patent Agreement.

99. They admit that in 1937 I. G. Farbenindustrie
Aktiengesellschaft was desirous of augmenting its capac-
ity for refining nickel by erecting a new refinery in
Germany with a capacity of about two thousand tons per
annum; they admit that negotiations for the purpose of
modifying the Main Agreement were conducted between
the parties thereto and the changes agreed upon were
incorporated in an agreement in writing, named therein
_‘‘Supplemental Agreement’’, made on May 4, 1937 be-
tween said parties to the Main Agreement. They refer
to said Supplemental Agreement, which will be produced
upon the trial or at any other time directed by this Court,
for a complete statement of its terms and provisions.
They admit that The International Nickel Company of
Canada, Limited by letter extended to the Supplemental
Agreement its guaranty of performance by The Mond
Nickel Company, Limited of the Main Agreement and the
Patent Agreement. Except as so admitted, they deny
each and every averment in this paragraph.

60. They admit the averments of this paragraph ex-
cept they aver that the ‘‘understanding and contracts’’,
the benefits and obligations of which were assumed by
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Societe Anonyme Le Nickel, were only those agreements
in writing identified in paragraph 44 hereof.

61. They deny each and every averment in this para-
graph.

VI

62. They deny each and every averment in this para-
* graph.

63. They deny each and every averment in this para-
graph.

VII

SEPARATE DEFENSE oF THE INTERNATIONAL NICKEL
Company oF CaNapa, LiMITED

64. The International Nickel Company of Canada,
Limited avers that it is a corporation organized and exist-
ing under the laws of the Dominion of Canada and is not
and has not at any time been an inhabitant of, or found in,
the United States and this Court lacks jurisdiction over
this defendant.

WaaEereroRE, the defendants demand judgment dismiss;
ing the complaint.

SuLnivay & CROMWELL

By Inzer B. Wyatt
(A Member of the Firm)

Attorneys for Defendants,
48 Wall Street,
New York 5, New York.

October 23, 1946.
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IN THR

Bistrict Court of the United States

For THE SOUTHERN DISTRICT OF NEW YORK

UNITED STATES OF AMERICA, :
Plaintiff,

. G F
Civil Action
No. 36-31
THE INTERNATIONAL NICKEL COMPANY OF | °
CANADA, LI1MITED, AND THE INTERNATIONAL
NickeL CompaNy, INC.,

Defendants.

FINAL JUDGMENT

The plaintiff, United States of America, having filed its
complaint herein on May 16, 1946, and the defendants having
appeared and filed their answer to such complaint denying
any violation of law ; and all parties hereto by their attorneys
having severally consented to the entry of this final judgment
herein ; and the defendant The International Nickel Company
of Canada, Limited, a foreign corporation, having consented
to. accept jurisdiction of this Court solely for the purposes of
this judgment;

Now THEREFORE, without trial or adjudication of any issue
of fact or law herein, and without any admission by the
defendants with respect to any such issue, and before the
taking of any testimony herein, and upon the consent of all
the parties hereto, it is hereby

ORDERED, ADJUDGED AND DECREED, as follows:;
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I

This Court has jurisdiction of the subject matter of this
action and all the parties hereto and the complaint states a
cause of action against the defendants under Sections 1 and
2 of the Act of Congress of July 2, 1890, c. 647, 26 Stat. 209,
as amended, entitled “An Act to Protect Trade and Com-
merce Against Unlawful Restraints and Monopolles”, com-
monly known as the Sherman Act.

1]

When used in this final judgment, the following terms
have the meanings assigned respectively to them below:

(a) “Inco Ltd.” means the defendant The Inter-
national Nickel Company of Canada, Limited, a cor-

poration organized and existing under the laws of

the Dominion of Canada, its successors and assigns.

(b) “Inco Delaware” means the defendant The ‘

International Nickel Company, Inc., a corporation
organized and existing under the laws of the State

of Delaware, and any subsidiary or division of Inco -

Ltd. which at the time is producmcr rolling mill prod-
ucts in the United States.

(e) “Nickel-bearing materials” means nickel ores,
concentrates, mattes and speisses, used or intended to
be used in whole or in part for their nickel content
or the production of nickel.

(d) “Rolling mill products” means rolled or ex-
truded metallic nickel and rolled or extruded non-
ferrous alloys of nickel the nickel content of which is
above fifty (50) per centum, in the usual commercial
forms, including, but without limitation to, sheets,
strips, bars, rods and tubing, and machined forgings
of metallic nickel or of such alloys of nickel; and, if

at the time Inco Delaware is producing and marketing

—~—~—
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in the United States any sheets, strips, bars, rods,
.or tubing made of metallic nickel or of alloys of nickel
the nickel content of which is above fifty (50) per
centum by any process employed as a substitute for
rolling or extrusion, the term “rolling mill products”
shall also mean such products made by such process;
and if at the time Inco Delaware is producing and
marketing in the United States any articles made of
metallic nickel or of alloys of nickel the nickel con-
tent of which is above fifty (50) per.centum which
are more advanced than “rolling mill products” as
above defined and which are not made from “rolling
mill products” as above defined, the term “rolling mill
products” shall also mean such articles; provided,
however, that “rolling mill products” shall not include
any cast product or any product of a kind produced
primarily for use as a source of. mickel, such as for..
remelting, dissolving or plating. For the purposes of -
this definition “non-ferrous alloys of nickel” means
alloys which contain less than ten (10) per centum of
iron; and also alloys containing ten (10) per centum
or more of iron which Inco Delaware at the time is
producing and marketing in the Unifed States. .

(e) “Rolling mill producer” means any person,
other than Inco Delaware, engaged or about to en-
gage in the production of rolling mill products in the
United States but, except as defendants may elect
otherwise, shall not include any person that is or con-
trols, or is controlled by or is under common control
with, a person engaged in the business of marketing on
a commercial scale nickel-bearing material, nickel
0X1de or unwrought metallic nickel.

(f) “Rolling material” means {1) such Lmds of

. unwrought metallic nickel in the usual commercial

forms, including, but without being limited to, shot,

‘ingots, cathodes, bricks, cubes and powder and (2)
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such kinds of nickel-copper matte or other material
(such as a nickel oxide sinter) the metal content of
which is likewise predominantly of nickel, as Inco
Ltd. and its other subsidiaries may at the time be
providing to Inco Delaware for the production by
. it in the United States of rolling mill products; pro-
vided, however, that “rolling material” shall not mean
any material to the extent that it is used by Inco
Delaware for experimental production or for the pro-
duction of a product to be further processed and pri-
marily sold outside the United States by Inco Ltd.
or any of its subsidiaries.

III

Inco Ltd. and Inco Delaware are hereby ordered and

directed for a period of twenty years after the date of entry
of this judgment:

(a) Subject to the provisions of Section IV, upon
the request of rolling mill producers, to offer to sell
and to sell rolling material to them for the production
of rolling mill products within the United States, and
for a reasonable inventory for such purpose, without
any condition or restriction on the use of, sale or
marketing of rolling mill products produced there-
from.

(b) To sell any rolling material sold to rolling
mill producers pursuant to sub-paragraph (a) of this

Section IIT at a price and other terms of sale as’

favorable as the prevailing current price and other

5

(1) if it is a sintered rolling material containing
more copper than is contained in nickel oxide sinter
then being sold to such other consumers as afore-
said but containing by weight substantially the
same percentage of oxygen and substantially the
same aggregate percentage of nickel and copper,
the prevailing price per pound of nickel content
then currently being charged on such sales of such
nickel oxide sinter plus, per pound of copper con-
tent in excess of the approximate average amount
in such nickel oxide sinter, a fair United States
market price for refined copper, or

(ii) if it is some other rolling material, the pre-
vailing price per pound of nickel content then cur-
rently being charged on sales of the most nearly
comparable material to such-other consumers as
aforesaid, reasonably adjusted for the estimated
saving or increased expense experienced by Inco
Delaware in converting such rolling material into
rolling mill products of a kind for which such roll-
ing material is primarily suited, plus the market
price for any additional metals of value contained,

and in each such case on as favorable other terms of
sale as those generally being granted by the defend-
ants and their subsidiaries to such other consumers.

IV

terms of sale for the same kind of material then being
charged by the defendants and their subsidiaries to f

|
1
% The obligations set forth in Section III of this final judg-
. ment shall be subject to the following:

other unaffiliated, non-governmental consumers in the
United States; or if the particular kind of rolling
material is not being sold on a commercial scale by
the defendants and their subsidiaries to such other
consumers, at a price not exceeding:

' (a) At any time when the total quantity of

any kind of rolling material which Inco Ltd. and Inco
Delaware may decide to offer to sell for the production
of rolling mill products in the United States by rolling
mill producers and to deliver to Inco Delaware’s
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plants for the production of such products, is or may

' ~ be insufficient to provide both to all rolling mill pro-

ducers and to Inco Delaware the full amounts which
they may desire for such purpose, sub-paragraph (a) of
Section ITI shall (in so far as the quantity which Inco
Ltd. and Inco Delaware are to offer to sell and to sell
is concerned) be construed to require only the follow-
ing: that with respect to the aforesaid total quan-
tity of such kind of rolling material Inco Ltd. and Inco
Delaware shall in good faith endeavor without dis-
 crimination to share such total quantity, on the
basis of relative bona fide needs for the production
of rolling mill products in the United States, as
between (i) the amount sold to all rolling mill pro-
ducers in the aggregate pursuant to said subpara-
graph (a) on the one hand, and (ii) the amount
* delivered to Inco Delaware’s plants for their own
production of rolling mill products in the United
States on the other hand. The determination of such
relative bona fide needs may be made by Inco Ltd.
and Inco Delaware in advance from time to time for
periods not exceeding one year. Nothing in this judg-
ment shall affect or limit the right of Inco Ltd. and
Inco Delaware to determine the total quantity of
rolling material and of each kind thereof which they
may offer to sell for the production of rolling mill
products in the United States by rolling mill producers
and deliver to Inco Delaware’s plants for the pro-
duction of such produects.

(b) Inco Ltd. and Inco Delaware need not sell
during any calendar year to any rolling mill producer
(i) who does not notify Inco Delaware during the
‘previous November of his desire to purchase rolling

. material under Section III during such year; or (ii)

who does not upon request contract with Inco Dela-
ware for such year, or if relative bona fide needs are
then being determined pursuant to sub-paragraph (a)
of this Section IV and are being determined for a

e
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period of less than a year then for such period, to
purchase the rolling material which may be sold to him
pursuant to Section III, or such part thereof as Inco
Delaware may desire to have covered by contract.

(c¢) Deliveries of rolling material need be made
only in carload shipments distributed reasonably uni-
formly through the year. Sales of rolling material
need not be made to any rolling mill producer who
does not undertake to buy for the production of - roll-
ing mill products in the United States a minimum
during the calendar year of 108 short tons of nickel
contained. At the election of Inco Ltd. or Inco Dela-
ware any sale may be made by Inco Ltd. or any of
its subsidiaries.

v

Inco Delaware is hereby ordered and directed to present
to the libraries of Massachusetts Institute of Technology,
Cambridge, Mass., Columbia University, New York, N. Y.,
University of Pennsylvania, Philadelphia, Pa., University of
Michigan, Ann Arbor, Mich., University of Illinois, Urbana,
I1l., University of Alabama, University, Ala., Texas A. & M.
College, College Station, Tex., Colorado School of Mines,
Golden, Colo., California Institute of Technology, Pasadena,
Calif., and University of Washington, Seattle, Wash., a
copy of the written manual heretofore prepared by Inco
Delaware and submitted to the Department of Justice de-
scriptive of processes and methods used by Inco Delaware
in its commerecial practice as of October 1947 in the produc-
tion of rolling mill products from sinter and nickel-copper
matte at its Huntington, W. Va. rolling mill, and entitled

“NICKEL-COPPER MATTE AND SINTER
Processes and Methods of Producing
Rolling Mill Products—October 1947

The International Nickel Company, Inc.
Huntington Works”
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and to provide 300 copies of such manual to the Library of
Congress of the United States. :

VI

Inco Ltd. and Inco Delaware and their officers, directors,
agents and employees and any persons acting or claiming to
act under, through or for any of them, be and they hereby
are severally and jointly enjoined and restrained from selling
nickel-bearing materials or rolling material to any producer
of nickel-bearing materials or rolling material on the express
or implied condition that such producer shall not import all
or any part of its production of nickel-bearing materials, of
rolling material or of rolling mill products into the United
States, its territories or possessions, or selling rolling mate-
rial to any producer of rolling mill products on the express
or implied condition that such producer shall not import
rolling mill products produced by it into the United States,
its territories or possessions. This Section VI shall not be
deemed to adjudicate or determine the legality or illegality
of nor shall it -apply to agreements, undertakings or under-
standings between Inco Ltd. and any of its subsidiaries or
between any such subsidiaries.

ViI

For the purpose of securing compliance with this judg-
ment and for no other purpose, duly authorized representa-
tives of the Department of Justice shall, upon written request

of the Attorney General or an Assistant Attorney General,:

and on reasonable notice to the defendants, be permitted,
subject to any legally recognized privilege (1) access, during
the office hours of Inco Delaware, to all its books, ledgers,
accounts, correspondence, memoranda and other of its records
and documents in its possession or under its control relating
to any matters contained in this judgment; (2) access at

e

T

e e ey — e —

e o

——————————— e —— T ——— —

9

reasonable times to such records and documents of Inco Ltd.
as may be then located in the United States in the possession
or under the control of Inco Ltd. relating to any matters con-
tained in this judgment; and (3) subject to the reasonable
convenience of the defendants and without restraint or
interference from them, to interview such of their officers or
employees as may be in the. United States, who may have
counsel present, regarding any such matters; and upon such
request the defendants shall submit such reports in writing
with respect to the provisions of Sections III, IV and VI of
this judgment as might from time to time be reasonably
necessary to the enforcement of this judgment; provided,
however, that no information obtained by the means provided
in this Section shall be divulged by any representative of
the Department of Justice to any person other than a duly
authorized representative of such Department except in the
course of legal proceedings in which the United States is
a party for the purpose of enforcing or securing compliance
with this judgment, or as otherwise required by law.

VIII

None of the defendants, their officers, directors, agents
or any persons acting or claiming to act under, through or
for any of them shall be in contempt of this judgment for
doing anything outside the United States which is required, or
for not doing anything outside the United States which is un-
lawful, under the laws of the government of the dominion,
province, country or state in which Inco Ltd. or any of its sub-

~ sidiaries may be incorporated or chartered or in the territory

of which Inco Ltd. or any such subsidiaries may be doing
business. In any such case Inco Ltd. shall advise the plain-
tiff thereof as promptly as is practicable and thereupon the
plaintiff may apply to this Court, with full opportunity to the
defendants to be heard, for such relief consistent with the

provisions of this judgment as the Court may deem appro-
priate.
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X

This Court shall enter an order dismissing the complaint
herein and vacating this judgment in its entirety upon the
petition of the plaintiff (a) at any time after January 1,
1957, or (b) at any time after the obligations of the defend-
ants under Section IIT shall have become inoperative by
reason of the fact that Inco Delaware is not using rolling
material provided by Inco Ltd. or its other subsidiaries
for the production of rolling mill products in the United
States; and in any new proceeding instituted by the plain-
tiff under the Sherman Act after the entry of any such
order this judgment shall not be deemed a bar to the grant-
ing of appropriate relief or to the defendants’ interposing
any defense other than that such relief is barred by this
judgment.

Without limiting the provisions of Section X hereof,
Inco Ltd. or Inco Delaware shall be entitled to have Sections
IIT and IV hereof vacated upon a showing to the Court upon
30 days’ notice to the Attorney General that Inco Lid. and
its subsidiaries in the sale of rolling material are in sub-
stantial. competition with nickel containing material pro-
duced by others and either sold in the United States or sold
for use in the United States, provided that an application for
‘such. purpose shall not be made oftener than once every
two years.

X

Jurisdiction of this cause is retained for the purpose of
enabling only the Attorney General or Inco Ltd. or Inco Dela-
ware to apply to the Court at any time for such further orders
and directions as may be necessary or appropriate for the
construction or carrying out of this judgment; for the modi-
fication or termination of any of the provisions thereof (and
in the event any laws, requirements or requests of any gov-

ernment or governmental body make observance of this B

E0!

judgment unduly burdensome or are inconsistent with the
terms of this judgment the right of the defendants to apply
for such relief as the Court may deem appropriate is hereby
expressly recognized); and for the enforcement-of compli-
ance with this Judvment and for the punishment of viola-
tions thereof.

DATED: July 2d, 1948
Harorp R. MEDINA -

------------------------------

We hereby consent to the entry of the foregoing judgment.

ForR THE PLAINTIFF :
HERBERT A. BERGSON JOoEHN F. X, McGoHEY

 Hueeper A. BEResoN Jomx F. X. McGommy

Assistant Attorney United States A
NG, ttorney

SIGMUND TIMBERG J. FrANCIS HAYDEN

.....
------------------------------------------
''''''

SIGMULYD TIMBERG J. FRANCIS HAYDEN
Special Assistant to the Special Assistant to the
Attorney General Attorney General

MANUEL M. GORMAN
MA.NU.E.L. M GORMAN .....
Special Assistant to the
Attorney General
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For THE DEFENDANTS :

SULLIVAN & 'CROMWE'LL
" i & Caewrs
GEorGE C. SHARP
A member of the firm
Issexs, MEYERS & VERDON
" IsSrxs, MEYERS & VERDON
ErNEST S. MEYERS

A member of the firm

(2225) -




THE INTERNATIONAL NICKEL COMPANY, INC.

&7 WALL STREET * NEW YORK 5, N. T.

HENRY S, WINGATE

ABBVETANT TO THE FREBIDENT

e July =, 9.8

Mr, Sigmund Timberg
Anti=-trust Division
Department of Justlice
Viashington, D. C.

Dear Mr. Timberg:

£s indie: ted by the notes I hove mude on the couy I
hove sent you of the text of ths monu. 1 referred to in Goetlon
V of the Conamt Judgment belng cnterea todoyr, cert in oo our
patonts arc used in the conversion of sinter ond nickel=copnor
m:tte Into metol ingots; those which will be uncipircd : o of
Jonu.ry 1, 1949 cre U. 8. P tont nunbers 21364593 2150094
2150095; 2159046 md 2406582,

I conyirm thet it wlll be the policy o this Coun ..y
in selling sinter or nickel-copper mo tbte pursiint to the cons.nt
Judgment %a to be willing te cnter into ncgotlotions with the
rolling mill producer tor - liconsce under the . hove—muambeied
U. 8. Putents ruthorizing cuch producer to cmpLoy s. 1d o t.oats
in the conversion of such :inter or nickel=c:opac 1 th. lito
mcbal to be used for the relling nill oJroducerts sro.ucclon ol
rolling nill products in the United Stut s, cnd (L) to ia
only rcousenzble roy lties and ro son. ble con ftions in
liconse,

Very truly gours,

PR INT ST el L 1338 5.2 10, T

Henry 8. Wingate
"ooiot nt to the Prosinont

HSisnC
(ruu‘ in Oewrt - July 2, 1908)



NICKEL-COPPER MATTE AND SINTER

Processes and Methods of Producing
Rolling Mill Products — October, 1947

The International Nickel Cbmpany, Inc.
Huntington Works
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